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RECENT DECISIONS. 

Alexander B. Siegel, Bditor-in-Charge. 

Admiralty— Ships and Shipping— Charter Party— Master's Negligence. 
— The negligence of its master, who was appointed, paid, and subject to 
dismissal by the owner but "under the orders of the charterer as to the 
vessel's employment," resulted in the sinking of a scow. The owner there- 
upon sued the charterer for failure to return it in good condition as agreed. 
Held, the libelant could not recover. Zabriskie V. City of New York (1908) 
38 N. Y. Law Jour. No. 111. 

Where the ship alone is demised and the charterer appoints and controls 
master and crew, he alone is liable for their acts. Meikelried v. West 
(1876) 1 Q. B. D. 428. On the other hand, where the owner contracts to 
carry a cargo in his ship and by his servants, obviously he is responsible. 
Between these extreme classes of charter parties stands the demise of a ship 
fit for mercantile adventure, including master and crew. Originally the 
technical words of demise seem to have been regarded as sufficient to 
transfer control and per se establish the charterer's liability. Trinity House 
v. Clark (1815) 4 M. & S. 288; I Abbott, Merchant Ships, 14th Ed., 61. 
Later decisions more properly regard the intentions of the contractors indi- 
cated in the charter party as the basic test. Sandemann v. Scurr (1866) L. 
R. 2 Q. B. 86; The Beeswing (1884) S3 L- T. Rep. N. S. 554- The prin- 
cipal case correctly adopts the latter view, but unfortunately follows what 
has been erroneously stated as the doctrine of the English Admiralty, 
Abbott, Merch. Ships, 75; cf. The Beeswing, supra; The Turgot (1886) L. 
R. 11 P. D. 21, in holding that the power of dismissal rather than the right 
of control, Burdick, Torts, 138, 139; 3 Columbia Law Review 496, is 
determinative of liability for the acts of master or crew. The result reached 
is correct, however, since so far as can be determined from the meagre 
statement of facts, the charterer merely could indicate what was to be done 
and neither the manner nor means of its accomplishment and, therefore, 
the master was not, even pro hac vice, under his control. 1 Columbia Law 
Review 199. 

Admiralty— State Lien in Home Port— Supplies Furnished at Request 
of Owner. — Under a contract with the owner repairs were made in the 
home port which was in a state where a statutory lien on the vessel was 
given. There was no evidence of the credit of the vessel having been 
impliedly or expressly pledged. Held, the lien attached and was enforcible 
in admiralty even though credit was not given to the ship. The Rockaway 
(1908) 156 Fed. 692. . . 

Although in opposition to the civil law, Abbott Shipping, 143, and often 
severely criticized on principle, The Lottawanna (1874) 21 Wall. 558, 593, 
dissenting opinion; The Canalboat Kate Tremaine (1871) 5 Ben. 60, the rule 
laid down in The General Smith (1819) 4 Wheat. 438 that no lien is given 
independent of state law for repairs furnished in the home port, has been 
followed. The Lottawanna, supra. Statutory liens designed to place domes- 
tic in the same position as foreign ships, The Samuel Marshall (1893) 54 
Fed. 396, have been given by the states for such repairs and these are 
enforcible in admiralty. The Young Mechanic (1855) 2 Curtis. 4°4- A lien 
is not implied by the maritime law if the owner is in a foreign port, 
Thomas v. Osbom (1856) 19 How. 22, 30, or the supplies are furnished at 
his request, The Union Express (1856) Bro. Adm. 537. because it is pre- 
sumed that credit is extended to him, The Kalorma (1869) 10 Wall. 204, 
but this presumption may be rebutted. The Grade May (1896) 72 Fed. 283. 
These statutory liens, being treated as if given by the maritime law itself, 
are placed upon the same footing as all maritime liens, The Guiding Star 
(1883) 18 Fed. 263, 268, and are enforced only when they comply with the 
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principles of maritime law. Edwards v. Elliott (1874) 21 Wall. 532; The 
H. E. Willard (1892) 52 Fed. 387. Hence the sounder view is that if the 
supplies are furnished at the owner's request, as in the principal case, the 
vessel's credit must be pledged. The Samuel Marshall, supra; The 
Schooner Columbus (1879) s Sawy. 487; contra, The Iris (1900) 100 Fed. 
104; The Illinois (1879) 2 Flipp. 283. 

Bankruptcy— Provability of Contingent Claims — Bankruptcy as an 
Anticipatory Breach. — In an action on the contract to purchase stock on 
or before a certain day the defendant pleaded a discharge in bankruptcy. 
Held, the plea was not good since the claim was not provable. Phoenix Nat'l 
Bank v. Waterbury (1908) 38 N. Y. Law Journal, No. no. See Notes, 
P- 305. 

Carriers — Negligence of Mail Clerks on Trains — Evidence. — The appel- 
lee, while walking along a public street in which the appellant maintained 
the platform of its station, was struck by a mail bag thrown in accordance 
with a practice known to the company from a rapidly moving train. Held, 
the company was liable for negligence in not suppressing the practice. 
Pittsburgh etc. Ry. Co. v. Warrum (Ind. 1907) 82 N. E 934- 

If a railroad is located upon a public highway, or if its track has been 
so used for a long period without objection by the company, it is bound to 
exercise reasonable care to prevent injury to any person thereon, Louisville 
etc. Ry. Co. v. Phillips (1887) 112 Ind. S9; Barry v. JV. Y. etc. Ry. Co. 
(1883) 92 N. Y. 289; Davis v. Chicago etc. Ry. Co. (1883) 58 Wis. 646, such 
public use and acquiescence therein by the railroad amounting to a license. 
Byrne v. N. Y. etc. Ry. Co. (1887) 104 N. Y. 362. Thus a railroad com- 
pany, though generally not liable for acts of mail clerks, is under a duty of 
reasonable care to protect persons lawfully on its premises from such negli- 
gent or reckless acts likely to cause injury, of which it had notice, or might 
by the exercise of reasonable care and diligence have known; R. R. Co. v. 
Waggoner (1900) 90 III. App. 556; Snow v. R. R. Co. (1884) 136 Mass. 
552; and it is immaterial that the persons causing the injury were not in its 
employ. Carpenter v. R. R. Co. (1884) 97 N. Y. 494. If mail agents have 
frequently and for a long time discharged mail in this dangerous manner at 
a place where such is likely to cause injury, it is enough to charge the 
defendant with notice, it being in itself an act from which injury might 
reasonably be anticipated. Shaw v. Ry. Co. (1900) 123 Mich. 629; Gallo- 
way v. R. R. Co. (1894) 56 Minn. 346. The principal case is, therefore, 
correct. 

Constitutional Law— Liberty of Contract— Interstate- Commerce. — An 
Act of Congress made it a misdemeanor for an interstate carrier or its 
agent to dismiss an employee because of his membership in a labor union. 
Held, McKenna and Holmes, JJ. dissenting, the act was unconstitutional. 
Adair v. U. S. (1908) 208 U. S. 261. See Notes, p. 301. 

Constitutional Law — Regulation of Rates by Commission.— The defend- 
ant appealed from an order of the Commission, acting pursuant to Laws 
1905, c. 737, and fixing the price to be charged for gas. Held, Kellogg and 
Sewell, JJ. dissenting, the statute was constitutional under the police power, 
no legislative discretion was delegated, and, though the appeal provided was 
inadequate, a sufficient remedy by injunction remained. Trustees etc. v. 
Saratoga Gas etc. Co. (App. Div. 1907) 107 N. Y. Supp 341- 

This act is clearly within the police power. See 5 Columbia Law KE- 
view 462; 7 id. 322. The regulation of rates is a legislative function; its 
reasonableness, a judicial question, Reagan v Farmers' etc Co. (1894) 154 
U S 362, whether the legislature acts directly, Smyth iv. Ames (1897) i°9 
U S 466, or through a commission. Chicago etc. Ry. Co. v. Minnesota 
(1880') 134 U S. 418; cf. 1 Thayer's Cases on Constitutional Law 672, note. 
Where the rate is fixed by a commission the denial that there is a delega- 
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tion of legislative discretion by the principal case, by federal dicta, 6 
Columbia Law Review 502, and by state courts directly, State v. Ry. Co. 
(1888) 38 Minn. 300, as well as inferentially, State v. Briggs (1904) 45 
Ore. 366, must be taken to mean that the delegation does not conflict with 
the theory of government, for the power given a commission and a munici- 
pality rest on the same principle, see 7 Columbia Law Review 61; 21 
Harv. Law Review 205, and the New York commission may do all that 
the legislature could. See Smyth v. Ames, supra. If on appeal, see § 19, 
the order is held reasonable, it becomes, by § 17, inviolable for three years. 
Thus no appeal is provided in case a rate subsequently becomes unreason- 
able, for, by §21, a consumer can set up conclusively any existing order; cf. 
Chicago etc. Ry. Co. v. Minnesota, supra; and therefore the injunction, sug- 
gested as a remedy, could issue only on the ground that the statute had 
become unconstitutional. Yet if legislative rate regulation is to be sup- 
ported at all a statute cannot be held unconstitutional merely because there 
is an economic possibility of its becoming unreasonable. Since this possi- 
bility in the present case is slight, cf. Fletcher v. Peck (1810) 6 Cranch 87, 
128, and the defendant has had his "day in court," the conclusion of the 
principal case seems correct. 

Constitutional Law — Regulation of Rates by Commission— Equal Pro- 
tection of the Laws. — An appeal was taken from the decision of the 
Appellate Division, discussed above. Held, the statute denied the gas 
companies the equal protection of the laws, since, after the expiration 
of the three years during which the rates were to remain fixed, the con- 
sumers might obtain a revision while the companies could not. Trustees 
etc. v. Saratoga Gas etc. Co. (Court of Appeals 1908) 38 N. Y. Law Jour. 
No. 126. 

A statute does not deny equal protection of the laws when "it affects 
alike all persons similarly situated," Barbier v. Connolly (1884) 113 tr. S. 
27, where the classification is "based upon some reasonable ground," Gulf 
etc. Ry. Co. v. Ellis (1896) 165 U. S. 150, for example, including all 
engaged in a certain business, Chicago etc. R. R. Co. v. Pontius (1894) 157 
U. S. 209, and has also a reasonable relation to the object sought to be 
accomplished. Atchinson etc. R. R. Co. v. Matthews (1898) 174 U. S. 96; 
Missouri etc. Ry. Co. v. May (1903) 194 U. S. 267- The policy of the 
legislation challenged in the principal case was the lawful one of limiting 
the price of gas as reasonably near to the minimum legal rate as possible; 
and since the allowance of a complaint by the consumer and not by the 
company tended to further this policy, it would seem that the discrimination 
between producer and consumer was based on proper grounds. Accord- 
ingly, since the statute in other respects was admittedly valid, its consti- 
tutionality might well have been maintained. See Laws of 1007, c. 429, § 72; 
cf. Matter of Javrin (1899) 174 Mass. 514- 

Constitutional Law— Thirteenth Amendment— Criminal Enforcement 
of Service Contracts. — A statute, Criminal Code, § 357, provided a punish- 
ment by fine or imprisonment for the wilful and unjust breach of a farm 
laborer's contract after the receipt of advances. Held, it violated the Thir- 
teenth Amendment, and U. S. Comp. St., 1901, p. 1266, prohibiting peonage. 
Ex parte H oilman (N. C. 1908) 60 S. E. 19. 

Barring a few exceptional cases as the sailor's contract, the child's obli- 
gation to his parent, the apprentice's to his master, and, perhaps, the aban- 
donment of employment under extreme circumstances, the legislature has 
no power to punish criminally the breach of a civil contract or obligation. 
Clyatt v. U. S. (1905) 197 U. S. 27; Robertson v. Baldwin (1897) 165 U. 
S. 275; Lamar v. State (1903) 120 Ga. 312, 314; contra, semble, State v. 
Williams (1889) 32 S. C. 123. Exceptions have been considered limited to 
breaches involving serious public harm or inconvenience, Peonage Cases 
(1903) 123 Fed. 671, 685, but irreparable loss to individuals under extreme 
circumstances, where important interests depend on the maintenance of a 
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status between employer and employee, would seem sufficient. If the 
breach completes a fraud on the employer, or is fraudulent, it seems clearly 
punishable. Lamar v. State, supra. Wilful and unjust failure to pay by a 
debtor having the means, Ex parte Clark (N. J. 1846) Spencer 648, and 
violation of a labor contract after receipt of advances without tendering the 
amount advanced have been held punishable. State v. Murray (1906) 116 
La. 655. These are extreme cases of doubtful validity. The statute in the 
principal case is more stringent, affording no escape from imprisonment by 
repayment of advances ; closely resembles the Peonage Acts of New Mexico 
making labor contracts specifically enforcible on pain of imprisonment; 
Jaremillo v. Romero (1857) 1 N. M. 190, 204; and was correctly held uncon- 
stitutional. 

Corporations— Capital— Liability of Stockholders. — The trustee of a 
limited partnership association, organized under the Michigan statute, with 
a capital of $500,000 consisting of $2 cash and a secret manufacturing 
formula valued at $499,998, by all the original members; alleged that this 
was a fraud to enable the stock to be sold at less than par. Held, two 
judges dissenting, the stock was not full paid. Wood v. Sloman (Mich. 
1907) 114 N. W. 317. 

Original sales of stock under par are fraudulent, N. T. W. Co. v. Gil- 
fillan (1891) 124 N. Y. 302, but stock may be issued for property, Douglass 
v. Ireland (1878) 73 N. Y. 100; Phelan v. Hazard (1878) 5 Dillon 45, if the 
value placed on it is bona fide, Bank v. Alden (1888) 129 U. S. 372; Thurber 
v. Thompson (N. Y. 1880) 21 Hun. 472, though it will not be held bad for 
a mistake, Young v. Iron Co. (1887) 65 Mich, m, or a mere error of 
judgment, Schenck v. Andrews (1874) 57 N. Y. 133, unless the property 
had a well known value. Boynton v. Andrews (1875) 63 N. Y. 93. But it 
must not be a mere device, Coleman v. Howe (1895) 154 111. 458, such as 
turning back part of the stock. Douglass v. Ireland, supra. Under the 
statutes the filing of schedules of a limited partnership is for the creditor's 
benefit, Bank v. Creveling Co. (1896) 177 Pa. 270, and the property must 
be necessary, Vanhorn v. Corcoran (1889) 127 Pa. 255, and its description 
definite. Moloney v. Bruce (1880) 94 Pa. 249. Some courts hold that actual 
fraud or reckless conduct in valuing the property must be shown, Young v. 
Iron Co., supra, but the intent, Iron Co. v. Drexel (1892) 90 N. Y. 87, and 
the value of the property, Boynton v. Hatch (1872) 47 N. Y. 225, are always 
material. The principal case on its facts seems sound. 

Corporations— Directors' Powers— Admitting Insolvency.— Directors of 
a corporation admitted its insolvency and willingness to be adjudged a 
bankrupt. The statute required the consent of the majority of the stock- 
holders to authorize a dissolution and disposition of the property of a cor- 
poration. Held, the stockholders' consent was required to commit this act 
of bankruptcy. In re Quartz Gold Mining Co. (D. C. Ore. 1907) 157 

Directors have an implied authority to do all acts within the ordinary 
course of business and the assent of the stockholders, without express pro- ■ 
vision, is not necessary. 5 Columbia Law Review 324. As incident to their 
implied authority to pay debts, directors may make a general assignment 
for the benefit of creditors, Goetz v. Knie (1899) 103 Wis .366; Hutchinson 
v Green (1886) 91 Mo. 367; see Bank Conn. v. Bank (Mich. ca. 1838) Harr. 
Rep 106, thus committing the fourth act of bankruptcy; and logically their 
power should extend to committing any, including the fifth act of bank- 
ruptcy. In re Mutual etc. Agency (1901) n Fed. 152; , In re Moench & 
Sons Co (1903) 10 Am. Bank. Rep. 656; see In re Bates Machine Co. 
(l8qg) 1 Am. Bank. Rep. 129. In Oregon directors of an insolvent corpora- 
tion are looked upon as trustees for its creditors and the shareholders have 
no beneficial interest. Hutchinson v. Bidwell (1803) 24 Ore. 219. Statutes 
implying the shareholders' assent to acts within the directors implied 
authority are intended solely to protect the stockholders' interests, Hcrvey 
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v. III. Ry. Co. (1884) 28 Fed. 169, 174; Barrett & Co. v. Pollak & Co. 
(1895) 108 Ala. 390, and are to be narrowly construed. Parker v. Bank 
(1898) S3 S. C. 583. When, therefore, the stockholders' interests have 
become subordinate, and since the proceedings do not involve a dissolution, 
the statute should interpose no bar to an admission of insolvency by the 
directors. 

Corporations — Foreign Corporations — Service of Process. — Service was 
made upon one whom a foreign corporation had held out as its agent, but 
who was not agent in fact. Held, the service was not valid. Wold v. /. B. 
Colt Co. (Minn. 1907) 114 N. W. 243. 

On the theory that a corporation cannot migrate, at common law it 
could be served only in the state where created, Desper v. The Continental 
etc. Co. (1889) 137 Mass. 252; contra, North Missouri etc. Co. v. Akers 
(1868) 4 Kan. 453, but by statute, a state may provide for service upon a cor- 
poration as a condition upon which it may do business within its limits, 
Lafayette Ins. Co. v. French (1855) 18 How. 404; St. Clair v. Cox (1882) 
106 U. S. 350, and to such terms, the consent may be either expressed, Ex 
parte Schollenberger (1877) 96 U. S. 369; Gibbs v. Queen Ins. Co. (1875) 
63 N. Y. 114, or implied, Connecticut etc. Co. v. Spratley (1898) 172 U. S. 
602. The corporation, however, must be doing business within the state, 
or have an agent or property therein. Goldey v. Morning News (1894) 156 
U. S. 518; 7 Columbia Law Review 341; contra, Pope v. Terre 
Haute etc. Co. (1881) 87 N. Y. 137. Upon what agents service 
may be made varies under the different statutes. Service has been 
held valid upon a traveling salesman, Ryerson v. Wayne, Circuit ludge 
(1897) 114 Mich. 352; Abbeville etc. Co. v. Western etc. Co. (1901) 
61 S. C. 361, an insurance agent, Moch v. Virginia etc. Co. (1882) 10 Fed. 
696, a receiver, Ganebin v. Phelan (1879) 5 Colo. 83, a wharf master, Mem- 
phis etc. Co. v. Pickey (1895) 142 Ind. 304, and the locomotive engineer, 
Devere v. Delaware etc. Co. (1894) 60 Fed. 886. Service has been held 
invalid upon an attorney, Moore v. Freemans' etc. Co. (1885) 92 N. C. 500, 
and advertisement solicitor, Mulhearn v. Press Pub. Co. (1890) 53 N. J. L. 
150. In general the agent should sustain such a relation that notice of 
service would probablv reach the corporation. Strain v. Chicago etc. Co. 
(1903) 216 Fed. 831; 'Hiller v. B. & M. Ry. Co. (1877) 7° N. Y. 223; 4 
Columbia Law Review 142. For this reason, one who is only an agent 
by estoppel is held, in accord with the principal case, not to be an agent 
within the contemplation of the statute. Doe v. Springfield etc. Co. (1900) 
104 Fed. 684; Mikolas v. Walker & Sons (1898) 73 Minn. 305. 

Corporations— Holding Company— Right to Vote Stock.— The Union 
Pacific purchased practically all the stock of the Railroad Securities Co., a 
corporation holding stock of the Illinois Central. In roads competing with 
the latter the Union Pacific also held stock. Stockholders of the Illinois 
Central asked that the Railroad Securities Co. be restrained from voting 
the stock held by it, alleging the creation of a monopoly by the Union 
Pacific. Semble, the right of the Railroad Securities Co. to vote the 
stock was not affected by the purchase of its shares by the Union Pacific, 
even admitting that the latter could not vote such stock if held by it. 
Edmunds v. ///. Cent. R. R. Co. (111. 1908) 36 Nat. Corp. Rep. 50. 

The fiction of corporate entity is disregarded by the courts when de- 
manded by justice or urged to cover an illegal transaction. Bank v. Trebin 
(1898) 59 Oh. St. 316, 326; Home Ins. Co. v. Barber (1903) 63 Neb. 644; 
U. S. v. Milwaukee Ref. Trans. Co. (1905) 142 Fed. 247, 255. Thus, where 
the stockholders are without equity recovery is refused the corporation; 
Ark. etc. Co. v. Farmers' etc. Co. (1889) 13 Colo. 587; Home Ins. Co. v. 
Barber, supra; the validity of a mortgage made by the stockholders is sus- 
tained in equity; First Nat. Bank v. Winchester (1898) 119 Ala. 168; and 
subsidiary corporations are restrained from doing acts which would be 
unlawful for the corporation holding their stock. Stockton v. The Cent. R. 
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R. Co. (1892) 50 N. J. Eq. 52, 74; Cent. R. R. of N. J. v. Penn. R. R. Co. 
(1879) 31 N. J. Eq. 475. As equity recognizes the corporation as in reality 
but an association of individuals, Clark & Marshall, Corps. § 7, the position 
taken by the court would seem unsound. The decision, however, is sus- 
tained on other grounds not involving this proposition. 

Corporations— Majority Stockholders as Trustees — Liability. — Rail- 
roads A., N. and S. contracted with B., a bridge company, to pay as tolls 
a rate high enough to run B. N. owned the majority of the stock of B. 
A., N. and B. wrongfully agreed to keep the tolls higher than necessary 
and rebated to A. and N. S. sued B. and recovered its pro rata share. A 
minority stockholder of B. sued N. for all the rebates. Held, N. was liable 
as a joint and several tortfeasor for the whole amount. Dodd v. Pitts. Ry. 
Co. (Ky. 1908) 106 S. W. 787. 

The majority stockholders of a corporation assume the same trust rela- 
tion toward the minority, Trust Company v. Ry. Co. (1896) 150 N. Y. 410, 
that the corporation usually bears to all the stockholders, see 3 Columbia 
Law Review 487, and, being liable .for breaches of trust, Ervin v. Ry. & 
Nav. Co. (1886) 27 Fed. 625; Hun v. Cary (1880) 82 N. Y. 65, must 
respond in damages for whatever loss results from their fraudulent acts. 
Ban- v. R. R. (1884) 96 N. Y. 444; Wilkinson v. Dodd (1885) 40 N. J. Eq. 
123. The minority stockholders, as they are the real parties in interest, 
March v. R. R. (1862) 43 N. H. 51S; Butts v. Wood (N. Y. 1862) 38 Barb. 
181, can sue in equity to restrain illegal acts, see 8 Columbia Law Review 
313, for an accounting, Barr v. R. R., supra, or to recover misappropriated 
funds, Sage v. Culver (N. Y. 1893) 71 Hun. 42, if they show that there 
has been a breach of duty, Dodge v. Woolsey (U. S. 1855) 18 How. 331, 
that the corporation refused to sue, see 5 Columbia Law Review 398, 
though that is not necessary in the cases of collusion, Brewer v. Boston 
Theatre (1870) 104 Mass. 378, or control by another corporation, Rogers 
v. Ry. Co. (1898) 91 Fed. 299, and that they have suffered an injury. Crook 
v. Jewett (N. Y. 1854) 12 How. Pr. 19; Hill v. Nisbet (1884) 100 Ind. 34r. 
Thus in the principal case N., the majority, using its control to the injury 
of the minority of B., is liable for all the damages resulting from the 
breach of trust though not as a tortfeasor as held in the principal case. 

Corporations— Proceedings by Creditor— Trust Fund.— At the time of its 
insolvency, a corporation owned a tract of land, of which a stockholder had 
taken possession, claiming ownership. Semble, the land, as part of the 
assets, was a trust fund, and the creditor need not exhaust his legal reme- 
dies before demanding enforcement of the trust. Swarthy v. Oak Leaf 
Creamery Co. (la. 1907) "3 N. W. 496. See Notes, p. 303. 

Corporations— Rights of Minority Stockholder— Fraud. — A minority 
stockholder sued to enjoin a merger of two trust companies having common 
' directors and officers and forty-nine per cent, of the stock of the plaintiffs 
company being owned by a majority stockholder of the other company. 
The plaintiff alleged that the merger agreement was ultra vires and unfair. 
Held, the agreement was not ultra vires, and, there being no proof of actual 
fraud the evidence failed to show that it was unfair. Colby v. Equitable 
Trust Co. (1908) 38 N. Y. Law Jour. No. 119. See Notes, p. 313. 

Criminal Law— Insanity— Homicide— Reduction of Degree of Murder.— 
In a prosecution for murder in the first degree, the plea of insanity was 
interposed Held, the State must prove beyond a reasonable doubt that the 
accused had a mind capable of deliberation and of forming a purpose. 
State v. Pressler (Wyo. 1907) 92 Pac. 806. 

The view that insanity is an affirmative defense, State v. Lawrence 
(1870) S7 Me. 574, is here rejected for the better doctrine that the posses- 
sion of a mind capable of the mental operations involved is an essential 
of the crime charged. People v. Garbutt (1868) 17 Mich. 9; People v.Mc- 
Cann (1857) 16 N. Y. 58. See 4 Columbia Law Review 507. Logically, it 
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should follow that just as voluntary drunkenness, while itself no excuse or 
mitigation, People v. Rogers (1858) 18 N. Y. 9, may be considered in deter- 
mining the presence of a required specific state of mind, Clark & Marshall, 
Crimes, 2 Ed. 161; N. Y. Pen. Code §22; Aszman v. State (1889) 123 Ind. 
347; Willis v. Com. (Va. 1879) 32 Gratt. 929, mental disease which makes 
impossible the formation of a deliberate purpose to kill, must reduce murder 
to its second degree, though the accused be legally sane within the arbitrary 
rule of M'Naghten's Case (1843) 10 C. & F. 200. For this view there is 
some support in authority, Anderson v. State (1876) 43 Conn. 514; Hemp- 
ton v. State (1901) in Wis. 127, 135; Dejamette v. Com. (1881) 75 Va. 
867, 880 (semble) ; Jarvis v. State (Ark. 1902) 67 S. W. 76 (semble) ; Tex. 
Cr. Code, Art. 41; Ex Parte Evers (1891) 29 Tex. App. 539; Evers v. State 
(1892) 31 Tex. Cr. R. 318, 326 (temporary insanity produced by liquor) ; 
but a greater number of Courts refuses to recognize any insanity short 
of that which acquits altogether. Com. v. Hollinger (1899) 190 Pa. St. 155; 
Com. v. Wirebeck (1899) 190 Pa. St. 138, 151; Com. v. Barner (1901) 199 
Pa. St. 335; U. S. v. Lee (D. C. 1886) 4 Mackey 489; Sindram v. People 
(1882) 1 N. Y. Cr. Rep. 448, aff'd 88 N. Y. 196; Sage v. State (1883) 91 
Ind. 141; State v. Kolowsky (1882) 11 Mo. App. 584; Baldwin v. State 
(1848) 12 Mo. 223, 233. It is submitted, however, that these decisions fail 
to distinguish between insanity as a relief from all criminal accountability, 
and that urged merely in denial of some particular mental constituent of 
the given crime. See Sindram v. People, supra (semble) ; but cf. s. c. 88 N. 
Y. 196. Cf. Whart, Cr. Law, 10 Ed., § 62. 

Equity — Specific Performance — Hardship — Laches. — A tract was sold by 
A. to B. and C, each to own a half. Thirteen years after division, C. having 
meanwhile made valuable improvements, rich mineral deposits were discov- 
ered. Thereupon, B., claiming that there had been a mistake as to the 
quantity of land, and that the allotment had been incorrect, sued A. and C. 
for rectification and specific performance. Held, since the delay of the plain- 
tiff was unexcused and hardship caused by the change in circumstances 
would ensue, equity should deny relief. Heflin v. HeHin (W. Va. 1907) 59 
S. E. 745- 

Although some authorities maintain that the parties assume the risk 
of any contingencies that may later arise, and that Chancery should, there- 
fore, exercise jurisdiction only where hardship arises from the agreement 
itself, Fry, Spec. Perf., 3rd Am. Ed., § 397 et seq. ; Lawder v. Blachford 
(1815) Beat. 522; Marble Co. v. Ripley (1870) 10 Wall. 339, 356, the appar- 
ent weight of authority takes account also of subsequent extrinsic circum- 
stances, where such could not reasonably, P7'ankliii etc. Co. v. Harrison 
(1891) 145 U. S. 459, 473, have been foreseen. City of London v. Nash 
(1747) 3 Atk. 512; Webb v. Direct etc. Ry. Co. (1852) 1 DeG. M. & G. 
*52i; Willard v. Tayloe (1869) 8 Wall. 557; Leicester Piano Co. v. Front 
etc. Co. (1893) 55 Fed. 190; Stokes v. Stokes (1808) 155 N. Y. 581, 59°; cf. 
Prospect etc. Ry. Co. v. Coney Island etc. Ry. Co. (1894) 144 N. Y. 152. 
The latter position is sounder, since to look at the full relative effects of a 
decree on the parties all circumstances, collateral as well as intrinsic, 
should be taken into account. See 8 Columbia Law Review 41. Under 
this theory, the unforeseen rise in value and the discovery of valuable min- 
eral deposits make out a sufficiently strong equity in the defendant's favor, 
alone to justify the result reached. The ratio decidendi, however, rested 
not merely on this, but also on the additional factor of the plaintiff's delay 
which, apart from the suspicion cast thereby on his good faith, Ford v. 
Euker (1899) 86 Va. 75, might have warranted per se a refusal of relief 
on the distinct ground of laches. 6 Columbia Law Review 578. See 
Darling v. dimming' s Ex"r (1896) 92 Va. 521. 

Equity — Specific Performance with Compensation. — The plaintiff agreed 
to buy a parcel of land. Before the time for conveying the defendant's title 
as to five acres failed. The plaintiff sued for specific performance with 
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compensation. Held, the amount to be deducted was such proportion of the 
whole purchase price as the value of the five acres bore to the value of the 
whole tract. Baldwin v. Brown (Wash. 1908) 93 Pac. 413. See Notes, 
p. 309- 

Evidence — Husband and Wife— Declaration of Access or Nonaccess. — 
A husband sued for divorce because of the wife's alleged pregnancy by 
another before marriage. Held, evidence by either spouse of access or non- 
access was inadmissible. Wallace v. Wallace (la. 1908) 114 N. W. 527. 

Since a dictum of Lord Mansfield, Goodright v. Moss (1777) 2 Cowp. 
591, although the older law was clearly otherwise, Pendrell v. Pendrell 
(1732) 2 Stra. 925; Bull., N. P. 287, it has been almost universally held 
that "decency, morality and policy" forbid the introduction, not merely in 
legitimation but in all causes, Rabeke v. Baer (1897) 115 Mich. 328, of testi- 
mony of access, Boykin v. Boykin (1874) 70 N. C. 262; Jones, Evid. §96, 
or nonaccess, Tioga County v. South Creek Township (1874) 75 Pa. St. 
433, on the part of either spouse to rebut the presumption of legitimacy 
which always arises from postnuptial birth, Co. Litt. 244a; Hargrave v. 
Hargrave (1846) 9 Beav. 552, even where conception must have been ante- 
nuptial. Dennison v. Page (1859) 29 Pa. St. 420. This evidence would 
assume undue probative proportions with the jury, Mink v. State (1884) 60 
Wis. 583, 586, besides affording opportunity for fraud and collusion, cf. 
The Aylesford Peerage (1885) L. R. 11 App. Cas. 1, 16, and as the effect 
of a bastardizing of issue by a parent is clearly unfortunate, it should not 
be effectuated by untrustworthy testimony. Hemmenway v. Turner (Mass. 
1861) 1 Allen 209. While these considerations appear to justify the rule 
at least as to evidence of nonaccess, its basis in both early, Goodright v. 
Moss, supra, and modern decisions, Estate of Mills (1902) 137 Cal. 298, 
rests solely on the vague ground of the indecency of the testimony which 
in the light of concededly admissible evidence, cf. Chamberlain v. People 
(1861) 23 N. Y. 85, is unconvincing. A recent attack on the rule, Wig- 
more, Evid. § 2064, based upon its avowed reason seems, therefore, well 
founded; the principal case, however, follows the authorities both in result 
and reasoning, though at least the nonaccess part of the rule is supportable 
on stronger grounds. 

Landlord and Tenant— Holding Over— Right of Subsequent Lessee.— 
The tenant whose lease expired on the day on which plaintiff's lease began, 
held over. Held, the plaintiff could not recover rent. United Merchants 
Realty and Improvement Co. v. Roth (1907) 107 N. Y. Supp. 511. 

The right of a landlord to sue the lessee holding over as his tenant for 
another term is in the earlier cases based on a contract implied in fact. 
Osgood v. Dewey (1816) 13 Johns. 239. In England and a few states the 
actual assent of the lessee must be shown, Jones v. Shears (1836) 4 A. & E. 
832: Edwards v. Hale (Mass. 1864) 9 Allen 462, while in some states the 
holding over is regarded as conclusive evidence of such assent. Parker v. 
Page (1902) 41 Ore. 579. But in the United States generally the right 
exists independently of consent, the new tenancy being implied by law, 
Schuyler v. Smith (1873) 51 N. Y. 309, to protect the landlord from the 
tenant's breach of his duty to surrender the premises. WoWe v. Wolffe 
(1881) 69 Ala. 549; Hemphill v. Flynn (1845) 2 Pa. St 144; Herter v. 
Mullen (1899) 159 N. Y. 28, opinion of Martin, J. There being no breach 
of duty to a subsequent lessee, a tenancy under him should not be implied, 
cf. Heirs of Balfour v. Balfour (1881) 33 La. Ann. 297, nor is there a 
privity of estate between them, for there is none even between the hold- 
over and the landlord before the latter has exercised his option, Smith v. 
Littlefield (1873) 51 N. Y. 539, nor will the law raise an assumpsit from 
the mere occupation of the premises, Hill V. U. S. (1892) 149 U. S. 593; 
Hurley v. Lamereaux (1892) 29 Minn. 138, and since summary proceedings 
in New York can be brought only by a landlord against a tenant, Imbert v. 
Hallock (1862) 23 How. Pr. 456, and no action lies against the lessor, who 
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does not covenant to give actual possession, Gardner v. Keteltas (N. Y. 
1842) 3 Hill. 330; contra, Coe v. Clay (1829) 5 Bing. 440, the lessee's proper 
remedy is ejectment. Gardner v. Keteltas, supra. 

Mortgages— After-Acquired Personalty— Power of Sale.— Under a mort- 
gage of a stock of goods which empowered the mortgagor to sell without 
accounting for the proceeds, the mortgagee seized after-acquired property 
and sold on foreclosure to an innocent purchaser for value. A judgment 
creditor of the mortgagor sued the sheriff who refused to levy on the 
property. Held, the purchaser obtained good legal title. Madson v. Rutten 
(N. D. 1907) 113 N. W. 872. See Notes, p. 307. 

Negotiable Paper— Consideration— Extension of Time.— The defendant 
in consideration of the extension of time on a note released all claims for 
defects in the machine for which the note was the purchase price. Held, 
there was sufficient consideration for his promise and he could not set up 
any defense arising from defects. Sheffield et al. v. International Harvest- 
ing Machine Co. (Ga. 1908) 59 S. E. Rep. 1113. 

While an extension of time is generally a valid consideration, Brown v. 
Bank (1888) 115 Ind. 572; Maclaren v. Percival (1886) 102 N. Y. 675, if 
the postponement of maturity be of a liability legally non-existent it can 
obviously not so operate; and any efficiency as consideration must be found 
in the forbearance from suit. The right to bring suit must therefore be es- 
tablished. Wade v. Simeon (1846) 2 C. B. 548; Prater v. Miller (1854) 25 
Ala. 320. As to this there are two prevailing doctrines; first, the person for- 
bearing must have a bona fide belief that he possesses a substantial cause 
of action; Callisher v. Bischoffsheim (1870) 5 Q. B. 449; Rue v. Meirs 
(1887) 43 N. J. Eq. 377; McKinley v. Watkins (1851) 13 III. 140; second, 
that there must exist that belief and in addition a reasonable foundation for 
it arising from a doubt in the law or the facts. Mortgage Co. v. Hender- 
son (1886) in Ind. 24; Mulholland v. Bartlett (1874) 74 III. 58. The 
first doctrine allows any one to use the courts who satisfies his conscience, 
the second lays down a usual test of conduct, prevents unfounded litiga- 
tion and limits legal rights no more than the first. The latter doctrine 
is the more reasonable, but the principal case is sound in either aspect. 

Patents— Jurisdiction — Federal and State Courts.— The defendant, an 
assignee of the plaintiff's patent, manufactured articles under a different 
patent. The plaintiff sued for royalties payable under the assignment con- 
tract on the articles thus manufactured, claiming the other patent to be an 
infringement on his own. Held, on demurrer, the federal court had juris- 
diction. Leslie v. William Mann Co. (1907) 157 Fed. 236. 

Federal courts have jurisdiction of actions to enforce a right conferred 
by the patent laws. U. S. R. S. §711; White v. Rankin (1892) 144 U. S. 
628, but if the suit is on a contract for the use of an invention, a state 
court can entertain the proceeding, March v. A T ichols, Shepard Co. (1891) 
140 U. S. 344, even though by way of defense a question of infringement 
or invalidity, Herzog v. Heymann (1897) 151 N. Y. 587, is in issue. Pratt 
v. Paris Gas Light Co. (1897) 168 U. S. 255; cf. Atherton Machine Co. v. 
Atwood-Morrison Co. (1900) 102 Fed. 949. It would seem that the state 
courts have exclusive jurisdiction of such controversies. See Hartell v. 
Tilghmann (1878) 99 U. S. 547; Albright v. Teas (1882) 106 U. S. 613. 
An action for royalties was, however, held to arise under the patent laws 
in St. Paul Plough Works v. Starling (1887) 127 TJ. S. 376, but this 
decision is inconsistent with Excelsior Wooden Pipe Co. v. Pacific Bridge 
Co. (1901) 185 U. S. 282. See Hubbard v. Allen (1888) 123 Pa. St. 188. A 
state court can determine only collaterally, Summer's Appeal (1868) 58 Pa. 
St. 155, the title to a patent, Ruth v. Boyd (1892) 51 Fed. 821, or its validity, 
Marston v. Swett (1876) 66 N. Y. 206; Sherman v. Champlain Co. (1858) 
31 Vt. 162, but can never enjoin its use, Stone v. Edwards (1871) 35 Tex. 
556: Continental Store Co. v. Clark (1885) 100 N. Y. 365, nor will a state 
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court entertain an action based on a promise implied in law from an in- 
fringement DeWitt v. Blmira Co. (1876) 66 N. Y. 459; Denise v. Swett 
(1894) 142 N. Y. 602. In the principal case the cause of action appears to 
be based on the contract, and the allegations of infringement made to 
anticipate a defense seem not to be a foundation for federal jurisdiction. 

Personal Property — Replevin — Possession of Property — Custodia Legis. 
— The_ defendant having obtained possession of property under a writ of 
replevin against a third party, during the pendency of the action was sued 
in replevin by the plaintiff. Held, the plaintiff was not forced to wait until 
the termination of the first suit, the property not being in custodia legis. 
Coleman v. Reynolds (Mo. 1907) 105 S. W. 1070. 

Where property has been replevied and delivered to the plaintiff, it is 
not considered in custodia legis so as to prevent a person claiming adversely 
to both parties from maintaining a second replevin for it against the plain- 
tiff. Hogan v. Deuell (1866) 24 Ark. 216; Ilsey v. Stubbs (1809) 5 Mass. 
280; Kelleher v. Clark (1883) 135 Mass. 45; Coen v. Watkins (1895) 62 Mo. 
App. 502; Weiner v. Van Rensselaer (1881) 43 N. J. L. 547. Since the 
writ is now used principally to try title or the right to possession, the plain- 
tiff cannot pending the litigation convey a title which will conclude or 
protect anyone. Lockwood v. Perry (Mass. 1845) 9 Mete 440; Mohr v. 
Langan (1901) 162 Mo. 474. Consequently, a levy by a party to the suit, 
his grantees or privies, McKinny v. Purcell (1882) 28 Kan. 446, or a cross 
replevin by the defendant or one claiming under him, Sanborn v. Leavitt 
(1862) 43 N. H. 473; Mines v. Allen (1867) 5$ Me. 114, is not allowed 
pending the litigation. Accordingly a principal or bailor cannot maintain 
replevin during the pendency of a similar action against his agent or bailee, 
Larsen v. Nichols (1895) 62 Minn. 256, unless a judgment therein would 
not determine the title or right to possession of the principal or bailor. 
White v. Dolliver (1873) 113 Mass. 400; Westbay v. Milligan (1898) 74 Mo. 
App. 179. In the princioal case, as there was no privity between the third 
party and the plaintiff, the decision is clearly right. 

Pleading and Practice— Attachment— Situs of Attached Chose in 
Action. — In an action on contract, brought in New York against a Cana- 
dian corporation, it was sought to attach a debt payable in New York, due 
from a resident of New Jersey who transacted all his business at his New 
York office. Held, the levy was valid. Flynn v. White (1907) 107 N. Y. 
Supp. 860. 

The United States Supreme Court has held, in applying the "full faith 
and credit" clause, that, for purposes of attachment or garnishment, a debt 
has its situs wherever the debtor may be sued upon it. Harris v. Balk 
(1905) 198 U. S. 215. In New York the situs of a debt has been restricted 
to the residences of the debtor and the creditor. Nafl Broadway Bank v. 
Sampson (1904) 179 N. Y. 213. This rule would seem to arise, not from a 
logical application of legal doctrine, cf. 7 Columbia Law Review 544, but 
from a limitation of procedure, since the notice of attachment, unlike the 
summons in garnishment, Plimpton v. Bigelow (1883) 93 N. Y. 592, 601, 
does not give personal jurisdiction over the attachment debtor, and the 
process would scarcely be efficacious against a non-resident. Carr v. Cor- 
coran (N. Y. 1899) 44 App. Div. 97, 99- The rule, however, is applied 
only so far as its reason demands. Thus, a debt due from a foreign cor- 
poration doing its principal business in New York, has been held a res 
within the state if arising out of transactions therein, India Rubber Co. v. 
Katz (N. Y. 1901) 65 App. Div. 349; Lancaster v. Spotswood (N. Y. 1903) 
41 Misc. 19; aff'd (1903) 86 App. Div. 627, but not, if arising elsewhere. 
Bridges v. Wade (N. Y. 1906) 113 App. Div. 350. Non-resident natural 
persons doing their daily business in New York seem equally to come 
within the spirit of these considerations; and the principal case seems a 
valid extension of the New York doctrine. Cf. 8 Columbia Law Review 58. 
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Pleading and Practice — Construction of Complaint — Tort or Contract. 
— The plaintiff alleged delivery of a corpse to the defendant railroad for 
shipment, defendant's duty to transfer the corpse at a junction point, and 
negligent, wrongful, and unlawful failure to transfer, praying damages for 
mental anguish. Held, one justice dissenting, the action was ex contractu. 
Beaulieu v. Gt. Northern Ry. Co. (Minn. 1907) 114 N. W. 353- 

Until Dale v. Hall (1750) 1 Wils. 281, actions against common carriers 
sounded in tort. Ansell v. Waterhotise (1817) 6 M. & S. 385. Thereafter, 
assumpsit and tort were used indifferently, Denman v. Chicago, etc. Ry. Co. 
(1897) 52 Neb. 140, the pleader's election appearing in the form of action. 
Under the reformed procedure, the statement of facts in the complaint 
controls the construction, Conaughty v. Nichols (1870) 42 N. Y. 83. Thus, 
averments of a promise upon consideration and breach thereof state an 
action in contract; Tallassee, etc. Co. v. Western Ry. (1897) 117 Ala. 520; 
a fortiori, profert of the contract. Whittenton Mfg. Co. v. Memphis, etc. 
Co. (1884) 21 Fed. 896; Hutchinson, Carriers, 3rd Ed., § 1333- But the 
words "undertake," "promise," and the like, are not decisive, Hutchinson, 
supra, § 1328; and failure to aver consideration is fatal to such a construc- 
tion. See Smith v. Seward (1846) 3 Pa. St. 342. If the contract is alleged 
as matter of inducement only, New Orleans, etc. Ry. Co. v. Hurst (1859) 
36 Miss. 660, the gravamen of the complaint being the defendant's duty and 
violation thereof, the action is ex delicto. Nelson v. Gt. Northern Ry. Co. 
(1903) 28 Mont. 297; Pomeroy, Code Remedies, 4th Ed. § 464. Other 
indications of the action are the form of summons, Miller v. Barber (1876) 
66 N. Y. 558, 564, and prayer for relief, Chambers v. Lewis (N. Y. i860) 
2 Hill 591; contra, Pomeroy, § 471, and the use of legal conclusions and 
descriptive phrases. Pomeroy, § 464. In ambiguous cases, the complaint 
in actions against common carriers is construed as sounding in tort. Cen- 
tral, etc. Ry. Co. v. Chicago Portrait Co. (1904) 122 Ga. II ; Whittenton 
Mfg. Co. v. Memphis, etc. Co. supra; Nelson v. Gt. Northern Ry. Co., 
supra. The principal case, therefore, seems incorrect. 

Public Service Corporations — Sleeping Car Company— Theft by Serv- 
ant. — A passenger on a sleeping car negligently lost her diamond ring. 
It was subsequently stolen by the porter. Held, the plaintiff's negligence 
was no defense. Pullman Co. v. Vanderhoven (1908) 107 S. W. 147. 

While a sleeping car company is not a common carrier, or an innkeeper, 
Blum v. Southern Pullman Palace Car Co. (1876) Fed. Cases 1574, the 
duty is laid upon it of protecting the passenger's property. Lewis v. New 
York Sleeping Car Co. (1887) 143 Mass. 267. Contributory negligence of 
a passenger is a good defense to any loss or theft save by an employee. 
Pullman Car Co. v. Matthews (1889) 74 Tex. 654. The liability of a 
sleeping car company to its passengers for wilful acts of its employees, 
whether done in the scope of their employment or not, is the same as that 
of a common carrier, Campbell v. Pullman Car Co. (1890) 42 Fed. 484; 
Hutchinson, Carriers, § 1145, and rests not on the negligence of the com- 
pany, but on its duty to protect the passenger. Haver v. The Central R. R. 
Co. (1898) 62 N. J. L. 282; Dwindle v. N. Y. C. & H. R. R. (1890) 120 N. 
Y. 117. Contributory negligence is only a defense where the defendant is 
also negligent. Ruter v. Foy (1877) 46 la. 132. Cases holding that abusive 
language on the passenger's part exonerates the railroad from liability for 
an assault, Georgia R. R. Co. v. Hopkins (1899) 108 Ga. 324; contra, B. & 
O. R. R. v. Barger (1894) 80 Md. 23, rest not on contributory negligence, 
but on the violation of the reciprocal duties the passenger owes to the rail- 
road, thereby forfeiting his right to protection. Scott v. Railroad Co. 
(1889) S3 Hun. 414. In any event, the plaintiff's negligence in the prin- 
cipal case would not seem the proximate cause of the injury. Root v. 
Sleeping Car Co. (1887) 28 Mo. App. 199- 

Real Property— Ejectment — Conditions Subsequent— Re-Entry.— The 
plaintiff having conveyed property on condition that the grantee support 
and maintain her, brought ejectment because of non-performance of the 
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condition. Held, two judges dissenting, the action would not lie as an 
allegation of re-entry or its equivalent was necessary to revest title in the 
grantor. Mash v. Bloom (Wis. 1907) 114 N. W. 457. 

At common law, on a breach of a condition subsequent, the grantor 
could re-enter, Spaulding v. Hallenbeck (N. Y. 1862) 39 Barb. 79, even 
without any reservation of that right; Gray v. Blanchard (Mass. 1829) 8 
Pick. 284; but the grantor's title did not revest until entry, Throp v. John- 
son (1852) 3 Ind. 343, unless the estate was less than a freehold, Rentier v. 
Am. Co. (Ky. 1872) 9 Bush. 202, and hence a formal entry had to be 
shown before ejectment could be brought. Ludlow v. R. R. Co. (N. Y. 
1852) 12 Barb. 440. This rule has been generally modified by statute; Ry. 
Co. v. Cook (1899) 98 Fed. 281; but jurisdictions are not in accord as to 
the extent of the modification. The_ majority holds that unless the grant 
expressly provides that the breach is to work a forfeiture, Cornelius v. 
Ivins (N. J. 1857) 2 Dutch. 378, or render the grant void, Cowell v. 
Springs Co. (1879) 100 U. S. 55, title will still not be revested without re- 
entry or some equivalent formal act. Nicoll v. R. R. Co. (1854) 12 N. Y. 
121 ; Adams v. Lindell (1878) 5 Mo. App. 197. Some allow the bringing 
of the action to operate as an equivalent, Ritchie v. Ry. Co. (1895) 55 Kan. 
36, which is unsound if any act is needed to revest title, since there should 
be title before action brought; Church v. R. R. Co. (1890) 78 Wis. 131; 
while others retain the strict common law rule. Marwick v. Andrews 
(1846) 25 Me. 525. The principal case is in accordance with the modern 
tendency. 

Receivers — Street Railways — Conflict of Jurisdiction. — Creditors of_ a 
street railway applied for a receiver in the federal courts. Held, jurisdic- 
tion would not be refused merely because a state receivership would be 
more convenient. Pennsylvania etc. Co. v. New York City Ry. Co. (1907) 
157 Fed. 440. 

Though there has been authority that, under the Bankruptcy Act, federal 
courts have exclusive power to appoint receivers, In re Merchants Ins. Co. 
(1871) 3 Biss. 162, it is now universally held that state and federal courts 
have concurrent jurisdiction, Jndd v. Bankers, etc. Tel. Co. (1887) 31 
Fed. 182; Davis v. Alabama etc. Ry. Co. (1873) 1 Woods 661; Matter of 
Clark and Bininger (1870) 4 Benedict 88, and that court which first enter- 
tains the controversy retains it, State ex rel. Merriam v. Ross (1894) 122 
Mo. 435; Bell v. Ohio etc. Co. (1858) 1 Biss. 260; Conkling v. Butler (1865) 
4 Biss. 22, unless the proceedings are utterly unauthorized. Buchanan v. 
Smith (1872) 16 Wall. 277, 309. There are cases holding that, since receiv- 
ership proceedings are quasi in rem, jurisdiction attaches to that court which 
first obtains control of the res, Wilmer v. The Atlanta etc. Ry. Co. (1875) 
2 Woods 423 (per Bradley, J.) ; Bast Tennessee etc. Ry. Co. v. Atlanta etc. 
Ry. Co. (1892) 49 Fed. 608, but the great weight of authority regards the 
filing of the bill and service of process as constituting an equitable levy, and 
therefore that court has jurisdiction where the action was first commenced. 
Wilmer V. Atlanta etc. Ry. Co. (1875) 2 Woods 409 (per Woods, J.) ; 
Adams v. Mercantile Trust Co. (1895) 66 Fed. 617; Lewis v. American 
Naval Stores Co. (1902) 119 Fed. 391; 8 Columbia Law Review 213. 
When a court has power to appoint a receiver, it does not seem to be the 
practice to refuse relief to petitioners merely because they might have pro- 
ceeded more advantageously elsewhere, see Griswold v. Cent. Vt. Ry. Co. 
(1881) 9 Fed. 797; East Tennessee etc. Co. v. Atlanta etc. Ry. Co., supra, 
and therefore the decision in the principal case is in accord with the genera! 
judicial tendency. 

Statutes — Recording Acts— Purchaser for Value— Attaching Creditor. 
— L. conveyed unoccupied land to D., receiving a purchase-money mortgage, 
which was immediately recorded. D. immediately conveyed to the plain- 
tiff's grantor, both of the deeds being unrecorded. The defendant, learning 
from L. of the conveyance to D., and having examined the record title, 
attached the land as D.'s, before the deeds were recorded. The defendant 
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claims under his attachment and the execution sale. A statute declared 
that an attachment, when recorded, constituted the attaching creditor an 
innocent purchaser for value. Held, the defendant's deed was a cloud upon 
the plaintiff's title. Jennings v. Lentz (Ore. 1908) 93 Pac. 327. 

The aforementioned statute has been construed to put the attaching 
creditor on the same footing as a cash buyer, Riddle v. Miller (1890) 19 
Ore. 468, thus leaving his good faith an issue of fact in every case. Rhodes 
v. McGarry (1890) 19 Ore. 222. As no actual mala fides was shown, the 
decision in the principal case professes to rest upon the ground that the 
defendant was put upon inquiry by the absence of a record title in D. 
Citisens' Bank v. Dayton (1886) 116 111. 257. But a purchaser is only 
chargeable with such knowledge as the inquiry would lead to, Johnson v. 
Erlandson (1905) 14 N. D. 518; Davis v. Lutkiewicz (1887) 72 Iowa 254, 
and the defendant, therefore, took the risk only of a prior conveyance by 
D.'s grantor, the record owner. Calder v. Chapman (1866) 52 Pa. St. 359; 
Bingham v. Kirkland (1881) 34 N. J. Eq. 229. Failure to make further 
inquiries may be a suspicious circumstance when a purchaser buys property 
for cash, Kirsch v. Tozier (1894) 143 N. Y. 391, 397, but in the case of an 
attaching creditor it can hardly, in itself, be considered bad faith. Crossen 
v. Oliver (1900) 37 Ore. 514. 

Taxation — Value of Intangible Property of Part of a System. — A 
ferry company, operating between two states, owned the tracks and the 
entire stock of two short railroads, connecting the ferry at either end with 
other railroads, and operated the whole as one system. A tax was assessed 
against the ferry company in respect to one of the railroads computing the 
value of the intangible property of the latter as that proportion of the 
intangible property of the entire system that its tangible property bore to 
the tangible property of the system. Held, the tax was valid. State v. Wig- 
gins Ferry Co. (Mo. 1907) 106 S. W. 1005. 

Similar methods of determining the value of the intangible property of 
interstate carriers within a particular state have been determined to be 
valid. Cleveland etc. Ry. Co. v. Backus (1893) 154 U. S. 439; 7 Columbia 
Law Review 529. As this is merely a method of determining the value of a 
given part of the system, and lays no tax on any other parts, West. Un. 
Tel. Co. v. Gottlieb (1903) 190 U. S. 412; Adams Express Co. v. Ohio 
(1897) 166 U. S. 185, the same method would seem equally applicable to 
any part of a system, although not bounded by State lines, and even if 
owned by an entirely distinct corporation. The method is undoubtedly inac- 
curate and has heretofore been applied only to homogeneous lines of trans- 
portation. Erie R. R. Co. v. Pennsylvania (1895) 158 U. S. 431; Pullman 
Car Co. v. Pennsylvania (1891) 141 U. S. 18. But the reasoning which has 
upheld it in such cases would uphold it also where, as in the principal case, 
the system is made up of different forms of transportation. 

Torts — Death by Wrongful Act — Suit by Foreign Personal Representa- 
tive. — The plaintiff was appointed administratrix in Connecticut where her 
intestate was killed. She sued in Rhode Island upon the cause of action 
that accrued under the Connecticut wrongful death statute. Held, the 
action was maintainable since she sued as trustee for the Connecticut bene- 
ficiaries. Conner v. N. Y. etc. Ry. Co. (R. I. 1908) 68 Atl. 481. See 
Notes, p. 311. 

Torts— Survival of Action for Personal Injury — Death by Wrongful 
Act. — The plaintiff's intestate died from injuries pending an action to re- 
cover damages therefor. The plaintiff continued the action recovering under 
a survival statute; and subsequently sued under a wrongful death statute. 
Held, the latter action was not barred by recovery in the former. The Ma- 
honing etc. Ry. Co. v. Van Alstine, Adm. (1908) 77 Oh. St. 104. 

Where both a survival and a wrongful death statute are in force, two 
views are taken as to their effect. Some authorities hold that as there is 
but one wrongful act, Holton v. Daley, Adm. (1882) 106 111. 131, the statutes 
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are in pari materia, Lubrano, Adm. v. Atlantic Mills (1895) 19 R. I. 129, 
the survival statute applying where the death did not . result from the 
injuries sued on; Martin, Ex. v. Ry. Co. (1897) 58 Kan. 475; others, fol- 
lowed in the principal case, maintain correctly that two actions will lie, 
since the wrongful act infringed the rights both of the deceased and of the 
statutory beneficiaries. Brown, Adm. v. Ry. Co. (1889) 102 Wis. 137; Davis, 
Adm. v. Ry. (1890) 53 Ark. 117. The criticism that this rule is "not 
entirely consistent," 15 Har. L. Rev. 854, with the holding that under a 
wrongful death statute a claim existing at the deceased's death must be 
shown, Hecht v. Ry. Co. (1892) 132 Ind. 507, is unwarranted, cf. Little- 
wood, Adm. v. Mayor etc. N. Y. (1882) 89 N. Y. 24, since the latter is 
merely a statutory limitation as to the conditions under which the new 
cause of action is to arise. 7 Columbia Law Review 553; 5 id. 545; cf. 9 
& 10 Vict. c. 93 ; N. Y. Code Civ. Pro. § 1902. 

Trusts — Accumulations— Validity of Direction Over — Sole Benefit. — A 
will provided that a share of the testator's estate should be held in trust 
and the income therefrom accumulated until the majority of the beneficiary, 
when the accumulated fund should be added to the principal trust fund 
and the trustees should pay the beneficiary $15,000 per annum until he 
reached the age of 25 years. The principal sum was then directed to be 
paid to him, less a stipulated amount to be held in trust for the life of the 
beneficiary with certain remainders over. Held, that the directions for 
accumulation of income during minority were invalid, so far as the accumu- 
lation was sought to be made a part of the fund to be held in trust after 
the beneficiary became of age, and that on majority he was entitled to such 
accumulation. Cochrane v. Alexandre (1907) 107 N. Y. Supp. 587. See 
Notes, p. 298. 

Trusts — Power in Trust— Suspension of Alienation. — The testator 
provided for a trust of his residuary estate until the majority of his 
youngest child ; a fund of thirty thousand dollars was then to be set apart 
for the widow for life; the residue to be divided into equal funds for his 
widow and children for their respective lives; and at the widow's death 
the corpus of the thirty thousand dollar fund was to be distributed among 
the remaining trust funds. The widow died before the youngest child came 
of age. Held, there was intestacy as to thirty thousand dollars. Morton v. 
Sands Trust Co. (1907) 107 N. Y. Supp. 698. 

In the case of personal property the mere possibility of the suspension 
of the absolute power of alienation beyond two lives in being violates Per- 
sonal Property Law, Art. 1, section 2. Hersog v. Title etc. Co. (1903) 177 N. 
Y. 86; Haynes v. Sherman (1889) 117 N. Y. 433. If the thirty thousand 
dollars had been allotted to the widow, and later passed to the children, 
there would clearly have been an illegal suspension; and so long as the 
testator gave an interest by his will which might thus operate, that the 
specific fund was not separated at his death would seem immaterial. Kirk 
v. Kirk (1891) 12 N. Y. Supp. 326, 329. An imperative power in trust as 
to a fund may as effectually suspend the power of alienation as the exis- 
tence of a trust itself. Dana v. Murray (1890) 122 N. Y. 604. That the 
power in the principal case as to the setting aside of the thirty thousand 
dollars was conditional would seem only to diminish the degree of possi- 
bility. There was, then, a possibility of an unlawful suspension of the 
power of alienation, and hence an intestacy, as to an undivided thirty 
thousand dollars of the residuary fund. 

Waters and Water Courses— Pollution of Percolating Water.— The 
plaintiff's well was polluted by percolation from the body of an animal buried 
on the defendant's property. Held, the defendant was not liable in the 
absence of negligence. Long v. Louisville & N. Ry. Co. (Ky. 1908) 107 S. 
W. 203. 

The right to the purity of water coming to one's land, whether under or 
above ground, is a natural right. Goddard, Easements, 5th Ed., 96 ; Wood 
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v. Waud (1849) 3 Exch. 748; Ballard v. Tomlinson (1885) L. R. 29 Ch. D. 
115. This right cannot be assimilated to the right to the water itself, the 
same jurisdictions which allow the flow to be interrupted by an upper 
owner not allowing him to pollute it, Hodgkinson v. Bnnor (1863) 4 B. & 
S. 229: Ballard v. Tomlinson, supra, and this in spite of the fact that the 
plaintiff has no property in the water when it is polluted. Womersley v. 
Church (1867) 17 L. T. N. S. 190; JVhaley v. Laing (1857) 2 Hurl. & Nor. 
476; Ballard v. Tomlinson, supra. Some cases hold, with the principal 
case, that, in the absence of negligence, pollution is damnum absque injuria. 
Woodman v. Abom (1853) 35 Me. 271; Dillon v. Acme Oil Co. (1888) 49 
Hun 565. Other cases deny liability if the pollution arises from acts done 
in a "suitable place." Upjohn v. Board of Health (1881) 46 Mich. 542; 
Brown v. Illius (1857) 25 Conn. 583. The weight of authority, however, is 
that the land owner must exclude filth entirely from his neighbor's land, 
any neglect to do so being actionable, Tenant v. Goldwin (1704) 1 Salk. 
360; Ballard v. Tomlinson, supra; Hough's Appeal (1883) 102 Pa. St. 42; 
Perrine v. Taylor (1887) 43 N. J. Eq. 128, and the nuisance may be en- 
joined or abated if the injury is substantial. Iliff v. School Directors (1892) 
45 111. App. 419; Lowe v. Prospect Ass'n (1899) 58 Neb. 94; Columbus' Gas 
Co. v. Freeland (1861) 12 O. St. 393, 400. The principal case is unsound 
in assimilating pollution to the appropriation of percolating water and so 
requiring negTigence as a basis for liability, being supported neither by 
Kentucky decisions, Kinnaird v. Standard Oil Co. (1890) 89 Ky. 468, nor by 
the weight of authority. 

Wills — Conditions — Marriage. — A will gave the testator's property to his 
wife absolutely ; in case of her marriage so much as had not been consumed 
to vest in his children. With intent to defeat the will she conveyed to one 
who reconveyed to her, and then married her. Held, on the marriage the 
property vested in the children. Littler v. Dickman (Tex. 1908) 106 S. W. 

1 137. 

Under the common law construction of devises, if property, real or per- 
sonal, was left to a wife with an estate over in case of her marriage, it was 
generally considered a life estate, whether given for her own benefit 
during widowhood, Boyd v. Strahan (1865) 36 111. 357; Green v. Hewitt 
(1889) 97 111. 113; Long v. Paul (18&9) 127 Pa. St. 456, or whether full 
power of disposal for that period was expressly given, Douglas v. Sharp 
(1889) 52 Ark. 113; Brant v. Virginia etc. Co. (1876) 93 U. S. 326: Giles 
v. Little (1881) 104 U. S. 291, this latter as usual being considered limited 
by the estate. Patty v. Goolsby (1888) 51 Ark. 61; Douglas v. Sharp, 
supra; Brant v. Virginia etc. Co., supra; Giles y. Little, supra. Some juris- 
dictions hold that such a devise conveys a fee simple, defeasible on the mar- 
riage of the widow, Swope v. Swope (Md. 1847) 5 Gill 225, and others a 
life estate with absolute power of disposal during widowhood. Levengood 
v. Hoople (1889) 124 Ind. 27; Morse v. Cross (Ky. 1856) 17 B. Mon. 735. 
Statutes that exist in most of the states making the presumption that an 
estate devised is a fee simple unless an intention to convey a less estate 
clearly appears have been widely construed as changing this kind of devise 
from "that of a life estate on a conditional limitation to a fee simple defeas- 
ible. Little v. Giles (1889) 25 Neb. 313; Redding v. Rice (1893) 171 Pa. 
St. 301: Roberts V. Lewis (1893) 153 U. S. 367 (overruling Giles v. Little, 
supra, and approving Little v. Giles, supra). On principle, the words "dur- 
ing widowhood," or "so long as she remains unmarried," coupled with a 
devise over or other limitation seem to show sufficiently the intent to limit 
the estate to the widow's natural life, even under such a statute. Nash v. 
Simpson (1886) 78 Me. 142; Giles v. Little, supra. If the construc- 
tion be adopted that there was full power to alienate, with a limita- 
tion over by way of executory devise, the latter would generally be 
considered void, McClellan v. Larcher (1889 1 45 N. J. Eq. 17; Howard v. 
Caritsi (1884) 109 U. S. 725; Van Home v. Campbell (1885) 100 N. Y. 287, 
but in Texas this doctrine does not prevail. Lockbridge v. McCommon 
(1896) 90 Tex. 234; Laval v. Staff el (1885) 64 Tex. 370. 



